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Intro: Constitutional Values - Preamble

We, the people of South Africa,

Recognise the injustices of our past …

We therefore, through our freely elected representatives, adopt
this Constitution as the supreme law of the Republic so as to -

• Heal the divisions of the past and establish a society based on
democratic values, social justice and fundamental human
rights;

• Lay the foundations for a democratic and open society in which
government is based on the will of the people and every citizen
is equally protected by law;

• Improve the quality of life of all citizens and free the potential
of each person; and

• Build a united and democratic South Africa …’.
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The meaning of Constitutional 
“transformation”

As part of the Constitution’s commitment to dignity,
equality, democracy, social justice and uplifting the
quality of life of all people, it protects a range of
socio-economic rights (SERs): ‘pro-poor/anti-poverty’

 The Constitution envisages a journey towards
substantive equality – ‘progressive realisation’

 The Constitution also requires (s 237): Diligent
performance of obligations - ‘All constitutional
obligations must be performed diligently and without
delay.’
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SERs as normative standards (1)

 The CC in S v Makwanyane & Another (1995)  held that –

The Constitution aspires to provide “a transition from
these grossly unacceptable features of the past to a
conspicuously contrasting ... future”.

 CC went further in Du Plessis & Others v De Klerk & Another
(1996) -

The Constitution “is a document that seeks to transform
the status quo ante into a new order”.

 A new South African jurisprudence of human rights is
emerging that is “post-liberal” and “transformative” (Klare
1998: 146).
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SERs as normative standards (2)

 Transformative constitutionalism emphasises attaining socio-
economic justice, and has a “pro-poor” (or anti-poverty)  
orientation that focuses on addressing inequalities within the 
post-apartheid context (Brand, 2009: 150). 

 The notion of “transformative constitutionalism” was first 
articulated by Klare in 1998. It entails –

“… a long term project of constitutional enactment, 
interpretation, and enforcement committed … to 
transforming a country’s political and social institutions 
and power relationships in a democratic, participatory, 
and egalitarian direction” (Klare, 1998: 150). 

• BUT there is no minimum standard to ensure “wellbeing”.



Social science that makes a difference

A timely opportunity

 Constitution challenged, impatience growing

 Constitutional Justice Project (CJP): Opportunity exists for a
concerted initiative - joint research, policy and administrative
effort by various combinations of the executive, the legislature,
academics, civil society and the private sector -

To identify / develop evidence for the substantive content of
a minimum core (OHCHR: ‘social protection floor’) for each
SER to support improved policymaking and implementation

To develop a set of baselines, goals and indicators /
milestones – a roadmap to dignity and equality

 This approach would support the democratically elected and
accountable government, the courts’ constitutionally mandated
oversight role, and reporting to UN on ICESCR.
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The challenge: 
Create a process and an instrument

Within this context we need to identify a shared understanding

of:

(1) quantitative and qualitative features, performance and

potential of state institutions;

(2) social dynamics;

(3) roles, responsibilities, conduct and impact of markets,

industries, civil society actors and individual citizens; and

(4) interactions between these actors and relationships with

other shared assets and liabilities, e.g. natural environment

that sustains and enables all human endeavours.
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A Constitutional Dialogue (1)

 Interdisciplinary research – all the sciences  

 Identify, gather, collate, collaborate to generate and analyse
evidence -

What works and where?

What will it and alternatives cost?

Can we afford it?

 Is it acceptable to potential beneficiaries/users?

 Feed into a more inclusive Constitutional Dialogue

 Monitor and evaluate progressive realisation based on a
defined minimum core of rights
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Constitutional Dialogue and the TGI (2)

 Issue areas for evidence-based policy –

Minimum core of SERs

Costed baselines, norm & standards

Milestones, indicators & roadmap to progressive
realisation of SERs

Disaggregated by context, for example, sanitation –

water-rich KZN midlands vs drier central Karoo vs dry N
Cape vs Cape Flats (high water table)

urban middle class suburb vs cramped urban informal
settlement vs rural township

in-house (low) flush toilet vs communal chemical
toilets vs shared French drain or biodigester vs
special needs
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What the TGI aims to do

 Identify –

• Existing law and policy (and any proposed amendments)

• Existing norms and standards?

• Short-term plan, e.g. Annual Performance Plan 

• Evidence base, e.g. for level of service, quantum of grant?

• How is this done, and how well?

 Gaps in law, policy and practice, e.g. exclusion, quantum?

 Are the gaps addressed in –

• Long-term vision/plan, e.g. NDP; planned policy, eg NHI? 

• Medium-term plan, e.g. MTSF / Outcomes Agreement?

 What research is needed by policymakers and courts? 



Social science that makes a difference

Socio-economic Rights in TGI 2018

26. Housing – (1) Everyone has the right to have access
to adequate housing. (2) The state must take
reasonable legislative and other measures, within its
available resources, to achieve the progressive
realisation of this right.

27. Health care, food, water and social security –
access to … progressive realisation of these rights.

28. Children - Every child has the right [now] … c. to
basic nutrition, shelter, basic health care services and
social services [A cross-cutting right.]
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Constitutional, policy and 
legislative framework

• Numerous international legal instruments, in particular the Universal Declaration of
Human Rights (1948) adopted by the General Assembly of the United Nations,
recognise social security as a basic right.

• Section 27(1)(c) of the Constitution stipulates that everyone has the right to have
access to ‘social security, including, if they are unable to support themselves and
their dependents, appropriate social assistance’.

• In addition: ‘The state must take reasonable legislative and other measures, within
its available resources, to achieve the progressive realisation of’ this right.

• The policy framework for social welfare is found in the White Paper for Social
Welfare, 1997, which sets out the social welfare context in South Africa, the social
welfare strategy, institutional arrangements, legislation, finance and budgeting, and
delivery system.

• Several laws have been enacted to define a legislative framework for the social
security system in South Africa, including the Social Assistance Act, No. 14 of 2004,
the South African Social Security Agency Act, No. 9 of 2004, the Children’s Act, No.
38 of 2005, the Older Persons Act, No. 13 of 2006, the Unemployment Insurance
Act, No. 30 of 1966, the Compensation for Occupational Injuries and Diseases Act
(COIDA), No. 130 of 1993, and the National Health Insurance Act, No. 61 of 2003.
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What is social security?
• The White Paper defines social welfare as poverty prevention, poverty alleviation,

social compensation and income distribution.

• It further defines social welfare to include policies which ensure that all people
have adequate economic and social protection during unemployment, ill health,
maternity, child-rearing, widowhood, disability and old age.

• The NDP identifies social protection as an umbrella concept that brings together:

 Social security which draws on section 27 of the Constitution to address income
dimensions of poverty and contribute to ensuring a standard of living below
which no-one falls;

 Measures to address capability poverty: e.g. support to early childhood
development;

 Protective measures for nutritional and food security to ensure access to
adequate quantities of nutritious food and nutrients; and

 Developmental social service interventions to address (i) economic and social
exclusion; (ii) ensuring that families and individuals are able to access services,
entitlements, and potential economic and social opportunities; and (iii) and
developmental social services to reach out and provide care to the vulnerable.
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Relevant institutions
• Government departments and agencies: national, provincial and

local Departments of Social Development, South African Social
Services Agency, national and/or provincial departments of Co-
operative Governance, Health, Education, Communication,
Labour, Rural Development and Trade and Industries.

• Private sector: service providers such as Cash Payment Services.

• Non-governmental organisations: e.g. BADISA (the social services
organisation of the Dutch Reformed; Uniting Reformed Churches
in the Western and Southern Cape) and Hope Africa (the social
development programme of the Anglican Church); and
Community-Based Organisations (CBOs).

• Research institutions CSOs: e.g. the Studies in Poverty and
Inequality Institute (SPII) and the Dullah Omar Institute.
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Sources of indicators
• Constitutional, policy and legislative framework sets out the context,

definitions and kinds of social security measures.

• Relevant national documents such as the National Development Plan
and DSD’s Medium Term Strategy Framework which set out specific
social security measures with related targets.

• Relevant international documents such as the Sustainable
Development Goals and the African Agenda 2063.

• International academic and other studies of social security indicators,
such as those of the Food and Agricultural Organisation, UNESCO and
the International Labour Organisation.

• National studies of social security indicators such as those of SPII, the
Dullah Omar Institute and Stats SA General Household Survey.

• Annual reports of relevant government departments and agencies.
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Social Security Indicators
• The significance given to social assistance, as well as the recognition of

need, is to some extent indicated by the types of social security nets in
existence in a country (policy effort), and the amount of money the
government is prepared to commit to social security (budget effort).
indicator here is: ‘Government committed to social security’. Scoping
questions here include:

 Is there legislation that guarantees the right to social security?

 Is there a government social safety net to assist the elderly, those who
can't work due to a permanent or temporary illness or health
condition, to compensate for unemployment, and for HIV/AIDS
orphans and the extremely poor?

 What % of grant recipients are women?

 What proportion of total government spending is spent on social
grants?

 What % of GDP does the SASSA budget constitute?
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Social Security Indicators (contd)
• The most basic set of social security indicators relate to the

measurement of progress in the realisation of the right to social security,
such as increase in the proportion of eligible people who access this
right. Examples of the many scoping questions under the indicator ‘All
people who qualify for social grants access social grants’ include:

 What proportion of South African households receive grant income?

 What % of people who qualify for old age/disability/war veterans/and
foster care grants and grants-in-aid access these grants?

 What % of children aged 0–18 receive Child Support Grants?

 What % of orphans living with their families access foster care grants?

 What % of people who qualify for state unemployment insurance
access this benefit?

 What is the annual % increase in the number of foster care grants?

 What is the % increase in the number of people who can access social
insurance defined as UIF, COIDA and Pension and Provident fund?
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Social Security Indicators (contd)

• The efficient use of resources and delivery of some services by agencies
responsible for social assistance provision ensures that the funds
allocated for social security are directed towards providing support to
vulnerable people. The social security indicators here are: (1) ‘Efficient
use of resources allocated to social assistance’; and (2) ‘Efficient delivery
of some services by agencies/institutions responsible for social assistance
provision’. Scoping questions here include:

 What % of the total cost of social assistance is spent on SASSA administrative
costs?

 What % of grants are processed in the target turnaround time set by
SASSA (21 days)?

 What % of appeals are adjudicated within the 90-day period from
receipt of an appeal?

 What % of UIF claims are finalized within 3 weeks of application?
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Social Security Indicators (contd)

• Finally, it is also critical to measure the impact of social security on the
reduction of poverty, and to measure whether annual increases in grant
income fall below inflation and thereby confine households dependent
on grants to live in poverty. The social security indicator here is:
‘Increased impact of social assistance on the reduction of poverty’.
Scoping questions include:

 What is the % of households living below the poverty line before and
after accessing social grants?

 What is the % increase of grant value relative to inflation?

 What is the value of grants relative to the upper poverty line?

 What is the % increase of income threshold relative to inflation?
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Social Protection Indicators
• It is essential to link social security to other social protection measures

related to rights such as education, food security and health insofar as
they aim at raising households out of poverty, or alleviating the effects
of poverty, particularly in view of the phrase in Section 27(1)(c) of the
Constitution that includes the right to appropriate social assistance of
people that are unable to support themselves and their dependents.

• Early Childhood Development (ECD) and education in general have been
identified as priorities of the Government to raise households out of
poverty, and the social protection indicators here are: ‘All children have
access to quality early childhood development’ and ‘All children have
access to education’. Relevant scoping questions include:

 What is the annual % increase in the number of poor children that
have access to ECD programmes and services?

 What is the annual % increase in the number of fees-free schools?
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Social Protection Indicators 
(contd) 

• One social protection measure that aims at alleviating the effects of
poverty is the distribution of food to vulnerable families, and the social
protection indicator here is: ‘All vulnerable families have access to food’.
The scoping questions here include:

 What is the annual % increase in the number of households accessing
food from DSD programmes?

 What is the annual % decrease in the number of children under 5 that
are stunted?

 What is the annual % increase in the number of households profiled to
enable local action, including addressing issues of hunger?

 What is the annual % increase in the number of CBOs trained to enable
community structures to address local problems?
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Thank you

Questions are welcome


